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CARLSON, JUSTICE, FOR THE COURT:
1.  Aggreved by thechancdlor’ sentry of afind judgment affirming the Divison of Medicad saward
of itsfiscal agent contract to Consultec, LL C, Electronic DataSystems Corporation hasgppeded, assarting

severd erors supposadly committed by the chancdlor. Upon a careful review of the record and



congderation of the gpplicable law, we find no reversble eror and thus afirm the find judgment of the
Chancery Court of the FHrst Judidd Didrict of Hinds County.

FACTSAND PROCEEDINGSIN THE ADMINISTRATIVE
AGENCY AND THE CHANCERY COURT

2.  Hedronic Data Sysems Corporation (EDS) had sarved as the fiscd agent for the Missssppi
Divison of Medicad (DOM) 9nce 1994. DOM ishbut one of many sate administrative agendiesrequired
to procure persond and professond services, such as fiscd agent sarvices, pursuant to the State of
Missssppi Parsond Service Contract Procurement Regulations (PSCPR), which provides that the
contracting for such sarvices may be accomplished by (1) “ Compeitive Seded Bids” (2) *Compeitive
Seded Proposas”(3) “Smdl Purchases” (4) “SoleSource Procurement,” or (5) “Emergency
Procurement.”

3. EDS waes initidly avarded the DOM fiscd agent contract in 1994 using the sole-source
procurement method.? The primary task of the DOM fiscd agant is to maintain and operate DOM’s
Medicad Management Information Sysem (MMIS), which condsts of computer hardware and software
used to process the numerous “Medicaid daims from providers of medicd care and sarvices for the
medica care and sarvices furnished to recipients under the medica assstance program.”

4.  HdenWetherbee (Wetherbes) wasthe DOM Executive Director until August 13, 1999. While
Wetherbee was Executive Director of DOM, she was regponsible for submitting to the Hedth Care

Fnancing Adminigration (HCFA), the federd source of financid assstance, DOM's Advanced Planning

The Persona Service Contract Procurement Regulations (PSCPR) define these five terms and
likewise contain provisions governing which of the five methods should be utilized.

>The PSCPR defines sole-source procurement as follows: “A contract may be awarded for
contracts without competition when the head of a purchasing agency, or a designee determines in writing
that there is only one source for the required service”
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Document (APD) for certain vendor services: An APD isacondse written “plan of action submitted by
a dae divison of Medicad seeking federd funding from HCFA to determine nead, feeshility and cost
factors for the acquigtion of automatic data processng eguipment or services. The APD submitted by
Wetherbee was dated May 4, 1999, and sought permission from HCFA "to request proposds for Fisca
Agent sarvicesfor the period January 1, 2001, through June 30, 2005." HCFA gpproved the DOM'sAPD
onMay 18, 1999. Uponreceving HCFA agpprovd of itsprevioudy submitted APD, DOM prepared and
issued a Request for Proposd (RFP) on duly 1, 1999, inviting vendor proposasfor the contract to serve
asDOM'sfiscd agant® Threeparties submitted proposasin responseto the RFP, EDS (theincumbert),
Unisys, and Conaultec, LLC (Consultec).* However, none of these parties met the minimum technicd
soores for the RFP, and thusthe procurement waas cancelled by the Governor. DOM provided notice to
HCFA of the cancdllation of the 1999 fiscd agent procurement. EDS scontract wasto expire by itsterms
on December 31, 2000; therefore, because no new contract was awarded from the 1999 RFP, DOM
extended EDS's contract through December 31, 2001.

%.  After leaving DOM, Wetherbee went to work in the private sector before acoepting apostion as
Conaultec's Account Manager in early 2001; however, employment with Consultec was contingent upon
Conaultec being awarded the DOM contract. As a potentid account maneger, Wetherbee was required
to participate during portions of Consultec's preparation and presentation of materidsintheord interview

processin the bid for DOM'sfiscal agent contract.

3According to the PSCPR, when the head of a purchasing agency, or that person’s designee,
makes a determination “that the use of competitive sedled bidding is ether not practicable or not
advantageous to the State, acontract may be entered into by competitive sealed proposas,” which process
involves the issuance of a Request for Proposals (RFP).

4Consultec’ s successor company is ACS State Hedlth Care,
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6.  Under anew agency adminidraion with Rica Lewis-Payton (Lewis-Payton) serving as executive
director, DOM, as required by federd regulations, submitted to HCFA the 2000 RFP for review and
goprovd. By letter dated August 25, 2000, HCFA gpproved the 2000 RFP and thus, a new RFP was
once again issued on September 8, 2000, seeking vendor proposasfor the DOM fiscd agent contract to
render sarvicescommencing on January 1, 2002. However, thenew RFPwasissued under thesame APD
which had been utilized inissuing the 1999 RFP. DOM did not submit another APD or an APD update
to HCFA because, according to DOM dfficids, the federd funding limits had dready been established.
Thistime only EDS and Consultec submitted bids.

1. OnMarch 9, 2001, DOM dated itsintent to award the fiscd agent contract to Consultec, which
would take over thefiscd agent sarvices on January 1, 2002, while EDS would continue to serve ot its
contract extenson. Lewis-Payton informed the Persond Services Contract Review Board (PSCRB or
the “Board’) that there was little difference between the proposds submitted by EDS and Consaultec.
However, Lewis-Payton sated Consultec submitted abid $20 million lower then that submitted by EDS.
Conaultec gated thisbid was a "rock bottom” price with the expectation that it would receive additiond
revenue from future enhancements of the contract.

18.  Asrequired by satute, DOM sought the goprova of the PSCRB. Pursuant to Miss. Code Ann.
8 25-9-120(3)(b), the PSCRB has the authority and responshility to "[a]pprove dl persond and
professond services contracts involving the expenditures of funds in excess of One Hundred Thousand
Dallars ($100,000.00)." The PSCRB a0 provides the standards for the "issuance of requests for

proposals, the evduation of proposds received, congderation of costs and quality of services proposed,

®According to the PSCPR, procurements of $100,000 or less would be classified as “small
purchases,” thus negating the need for PSCRB approvdl.
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contract negatiations, the adminigtrative monitoring of contract performance by the agency and successful
deps in termingting a contract.”  1d. § 25-9-120(3)(e). The PSCRB is dso datutorily obligated to
"[d]eve op sandardswith repect to contractud servicespersonnd which reguireinvitationsfor publicbid,
requests for proposas, record kesping and finencid respongibility of contractors. . . " 1d. § 25-9-
120(3)(c). The PSCRB may, initsdiscretion, resarve theright to rgect any or dl bids I d.

1. OnMarch 15, 2001, the Board conddered DOM'saward of thefiscad agent contract to Consultec.
Induded as part of the minutes of the Board's meeting was alletter from EDS's counsd outlining EDS's
concerns regarding Wetherbedsinvolvement and cartain ethicd violations EDS bdieved to have occurred
whichwould render an award of the contract to Consultec void.® Thegist of EDS sconcarnswaswhether
certain ethicd sandardshad been violated dueto Wetherbee having participated in theissuance of thefirst
RFPwhilea DOM, only to have her future employer, Consultec, be the ultimate successful bidder for the
DOM fiscd agent contract awarded pursuant to a separate RFP which was issued after Wetherbee hed
left DOM, but under the same APD which had received HCFA gpprovad while Wetherbee was il &
DOM. The Board determined this|etter represented the only objectionrecaived regarding DOM'sfiscd
aget contract. The Board then inquired as to whether the Ethics Commisson had been consulted
regarding theissue raised in the letter. Gwen Combs, counsd for DOM, advised the Board that she hed

consulted with certain individuds a the Missssppi Ethics Commisson. Counsd for EDS requested thet

®At the subsequent chancery court hearing, EDS, through counsdl, on more than one occasion,
attempted to make it abundantly clear what clams it was asserting against Wetherbee. In opening
gatements before the chancellor, EDS's attorney dtated that the issue was whether “Wetherbee's
participation as account manager in the Consultec bid....constitute[d] astatutory violation” and aviolation
of “certain regulations in the procurement process.” Later on in his opening statements, EDS's counsd!
sated that EDS was “asking [the chancellor] to review very closaly the issue of whether or not Consultec
should be entitled to benefit from the violation of [Miss. Code Ann. 8 25-4-105]; and...whether or not
[Consultec] canviolaeasaresponsvebidder...if infact [ Consultec] violated the procurement regulations.”
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the Board postpone teking any action regarding the fiscdl agent contract until such time as dl the parties
were able to address each issue of concarn with the award of the contract. However, the Board
determined that DOM had complied with dl rules and regulations required by the PSCRB; therefore, in
the Board' s opinion, no issues presented before the Board justified postponing taking action regarding the
contract. At thecondusion of that portion of the meeting pertaining to this contract, the PSCRB gpproved
DOM'saward of itsfiscd agent contract to Consultec.

110. OnMay 1, 2001, EDSfiled acomplaint in the Hinds County Chancery Court disouting DOM's
decisonto awvard itsfisca agent contract to Consultec. EDSfileditsorigind complaint againg DOM and
Conaultec dleging thet by Consultec's hiring Helen Wetherbee as acocount maneger, Consulltec violated
datelavsaswdl as DOM's RFP and the PSCPR. EDS argued that as aresult of this aleged improper
hiring of Wetherbee, Consultec had anillegal competitive advantage with respect to other potentia bidders
for the fiscd agent sarvices contract.” On June 4, 2001, DOM and Consultec filed separate answvers
denying these dlegations

11. EDSamended itscomplaint severd times EDSsfirs amended complaint induded an additiond
clam that Consultec provided a deceptivdy low bid and planned to "backload" the contract with
exorbitantly priced future enhancements EDSs second amended complaint expanded itstheory of lighility
to indude dleged tortious actions by Conaultec involving "breach of duty” to EDS under the Ethicsin

Govanment Law, date procurement regulaions, breach of duty of good faith, tortious interference with

"Prior to caling Helen Wetherbee as an adverse witnessin its case-in-chief, EDS, through counsd,
informed the chancdlor that EDS would stipulate “that Helen Wetherbee other than accepting the
employment both contingently and ultimately was wrong, and participating in the oras in the manner she
didwaswrong.” Other thanthe dleged statutory and regulatory violations, EDS stipul ated that Wetherbee
“didn’t do anything improper by helping Consultec” because EDS did not claim to have any evidence“that
Conaultec [ever] asked [Wetherbee] for insde information.”
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contract and prospective business rddions and negligent or intentiond misrepresentations. The third
amended complaint added Lewis-Payton, in her officdd cgpacity as DOM Executive Director, asaparty
defendant. EDS dso induded a charge of breach of implied contract againg DOM in awarding the
contract to Conaultec, which EDS damed crested astuetion wherein Consultec becameanon-responsve
bidder.

112.  OnJduly 13,2001, Consultec moved for theissuance of aprotectiveorder precluding thedisdosure
of trade secrets and other confidentiad information which was nat publidly avalable to EDS, its mgor
competitor. After issuing its origind order which conduded thet the confidentid information would be
provided, but only to EDS atorneys, the chancdllor issued amodified protective order finding Consultec's
pricding modds to be sufficdently sengtive to the competitive business in which bath Consultec and EDS
engaged such that it was necessary to protect them from disclosure

113.  On October 10, 2001, EDSfiled a Petition for Cancdllation of Fiscd Agent Contract before the
PSCRB. EDSmedeapresentation beforethe Board on October 11, 2001. DOM and Consultec moved
to day the action in chancary court in light of EDSs attempt to obtain rdlief from the PSCRB, and EDS,
therefore, withdrew its petition before the PSCRB.

114. Byjoint dipulaionfiled October 23, 2001, the scope of litigetion in chancery court was narrowed
as EDS and Conaultec dismissed dl daimsand counterdaimsfor damages without prgudice againg each
other, but EDS presarved its daim for injunctive rdief. Baacdly, EDS requested the chancery court to
aford injunctive rdief by prohibiting Consultec from assuming its role as fiscd agent under the newly
awarded contract, and to likewise find that Wetherbee had committed various ethica violaions by being
involved asan employee of Consultec concerning the successtul bid for DOM fiscd agent after having been

involved with theinitid 1999 RFP processin her then offidd capacity as DOM Executive Director.



115. A chancery court hearing was commenced on October 31, 2001, on the maotions for summeary
judgment filed by EDS, DOM and Conauiltec, aswel as EDSsmation for injunctiverdief and themotions
to dismissfiled by DOM and Consultec. From the opening satements of dl parties therewasanissue as
to whether the chancellor should conduct the hearing as an adminigtrative goped pursuant to the gpplicable
dautes, however, over the course of the two day hearing, the chancdlor did receive extensve sworn
tesimony fromvariouswitnesses.  In opening Satements, counsd for EDS proceeded to addressdl issues
rased initsorigind complaint and amended complants.

116. Duingthequedioning of Ricalewis-Payton, DOM Executive Director, shetedtified that onceshe
was informed of Helen Wetherbed's proposed participation as account manager for Conaultec, she
discussad the matter with DOM'satorney, Gwen Combs who in turn discussed the metter with the Ethics
Commisson personnd. Combs sated the Ethics Commission could not provide a written opinion on
prospective employment, but advised that basad on the facts presented, there were no ethicd violations.
117.  On December 6, 2001, the chancdlor issued an order and find judgment determining thet the
metters before the court were essntidly gppdlate in nature; therefore, the case would be tregted as an
adminigrative goped.  After conducting an independent review of the record, the chancdlor conduded
that DOM’ sdecison to awvard thefisca agent contract to Consultec wias basad upon subdtantial evidence.
The chancdlor found the use of the same APD wasnat fatd error which would reguirefinding the contract
to bevoid. The chancdlor aso found the 1999 and 2000 RFPs to be separate and didtinct.

18. The chancdlor next determined EDS failed to mest its burden of proof asto its dam of a due
process violation in that EDSfailed to establish a property interes and EDSfailed to show that property
interes was deprived under color of date law. The chancdlor dso found DOM, the office of the

Governar, the State of Missssppi and RicaLewis-Payton, in her officid capaaity, to beimmunefrom auit



because they were not "persons” subject to suit under 42 U.S.C. 8§ 1983. The chancellor found thet
because there was no continuing violaion of afederd law, EDS was not entitled to injunctive rdlief.

119. The chancdlor dso determined DOM made an informed decison, supported by subgtantid
evidence, based onitsbest interpretation of the satutes. Thechancelor found no evidencethat DOM acted
abitrarily or cgpridoudy in awarding the fiscl agent contract to Consulltec.

120.  Thefind issuebeforethe chancdlor waswhether aninjunction pending an apped should beissued.
The chancdlor first determined EDSfailed to establish thet asubstantia likelihood existed thet EDSwould
preval on the merits The chancdlor thendetermined EDSs argument thet an injunction was necessary to
prevert irreparable injuny? lacked merit in light of the fact that EDS daimed to be entitled to monetary
damages. The chancdlor found that the baance of harms factor weighed in favor of DOM because the
additiond harm to the State if the contract was not implemented on time hed to be consdered aswdl as
the unemployment of workersfor both EDS and Conaulitec. FHndly, the chancdlor determined EDSfaled
to provethat theissuance of aprdiminary injunction or injunction pending goped would be congstent with
the public interest. Basad on dl rdevant factors, the chancdlor denied EDSs mation for a prdiminary
injunction or injunction pending goped.

721. On December 17, 2001, EDS timdy perfected an goped to this Court from the chancdlor's
adverseruling. OnDecember 18, 2001, EDS moved this Court for an injunction pending goped pursuant
to M.R.A.P. 8(c) to prevent Consultec's takeover of DOM's fiscd agent contract which was scheduled

for January 1, 2002. On December 20, 2001, this Court, Stting in an emergency en banc session, entered

8| rreparable damages' in the context of aninjunction are defined as" damages for which no certain
pecuniary standard exists for measurement.” Black's Law Dictionary 391 (6th ed. 1990).
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anorder denying EDSsmoation for aninjunction pending goped. Therefore, on January 1, 2002, Consultec
assumed the duties and respongibilities as DOM's fiscd agent.
122. Intoday’sapped, EDS raisesthe following Sx issues before this Court:

1. Whether the chancery court misgpplied the dandard of review in determining whether
Divisonof Medicaid Executive Director Hden Wetherbegsinvolvement in DOM's 1999-
2001 fiscd agent source solicitation and sdection function ("Sdection Process’)
disgudified Consultec, LLC and required DOM to award the fiscd agent contract to
Electronic Data Sysems Corporation.

2. Whether, as amatter of law, Wetherbee acted in Conultec'sbehdf in connection with
or in reldion to a decison she made, or a particular matter or procesding in which she
participated parsondly and subgtantialy, as DOM's Executive Director.

3. Whether Consaultec was a norn-respongive offeror.

4. Whether EDS is entitled to the fiscal agent contract and/or damages as a result of

DOM's having awarded the fiscal contract to a non-respongve offeror.

5. Whether the chancery court erred in dismissng EDSs 42 U.S.C. § 1983 dams

6. Whether the chancery court erred in refusing to parmit EDS discovery regarding the
cods and profit margins of Consultec.

123. DOM adds one additiond issuein its Statement of Issuesfor this Court to consder:

7. Whether EDSfalled to exhaudt its remedies by timdy prosecuting its goped from the
adverse decison of the Persond Service Contract Review Board.

24. For sskeof darity, theissuesidentified by EDS and the DOM have been restated for

purposss of this opinion:

l. WHETHER THE CHANCERY COURT APPLIED AN IMPROPER
STANDARD OF APPELLATE REVIEW IN THISCASE.

. WHETHER THE CHANCERY COURT ERRED IN UPHOLDING
THEDEPARTMENT OFMEDICAID'SDECISONTOAWARDITS
FISCAL AGENT CONTRACT TO CONSULTEC.

1.  WHETHERTHE CHANCERY COURT ERRED INREFUSING TO
PERMIT EDS DISCOVERY REGARDING THE COSTS AND
PROFIT MARGINS OF CONSULTEC.

IV.  WHETHER EDS FAILED TO EXHAUST ITS REMEDIES BY
TIMELY PROSECUTING ITS APPEAL FROM THE ADVERSE
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DECISION OF THE PERSONAL SERVICE CONTRACT REVIEW
BOARD.

DISCUSSION

l. WHETHER THE CHANCERY COURT APPLIED AN IMPROPER
STANDARD OF APPELLATE REVIEW IN THISCASE.

125. EDS argues the chancery court gpplied animproper sandard of review in this case. EDS assarts
therewasalegd question based on undisputed facts concerning Helen Wetherbeds involvement on bath
Sdesof thefisca agent source soliditation and selection function. EDS now arguesthis Court must conduct
a de novo review of whether DOM properly awarded its fiscd agent contract to Conaultec, giving no
deferenceto DOM, the Board or the chancery court. DOM argues the chancery court gpplied the correct
sandard of review to this goped from an adminidrative agency.

126.  After conductinganindependent review of therecord, thechancdlor determined themettersbefore
the court were gppdlatein nature, and the cause of action would, therefore, betregted asan adminidraive
apped. In her Order and Find Judgment of the Court, the chancdllor stated, inter dia

This Court having heard testimony on these mattersfindsthet the mettersbefore this Court
are essenttidly gppdlaein nature and therefore will be tregted as an administrative goped.

kkhkkkkkkkhkkkkkikkk

By joint dipulation filed October 23, 2001, the scope of the litigation was narrowed

condderably. Consultec and EDS dismissad dl daims without prejudice as againg eech

other. Thedlegationsonce again conditutewhat essentidly purportsto bean goped from

the DOM’ s adminidrative agency decison awvarding the contract to Consultec.
127. Asdways oneadf our firg concernsin consdering any case before usisthe gppropriate sandard
of review. Here, we are confronted with acase wherein the learned chancd lor recaived extendve svorn
tesimony over the course of afull two-day hearing and the record revedsthe trid judge and the atorney's
pushed long and hard to condude the hearing within that two-day period. Indeed, the record before us
reveds asomewhat hybrid proceading wherein the chancellor dearly considered the adminigtrativerecord
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and likewise recaived tesimony and additiond exhibits a the two-day hearing. At the commencement of
the hearing, one of the atorneys for EDS Sated in his opening Satementsto thetrid court:
We ae hee now this momning to ded with EDS's mation for prdiminary
injunction/summary judgment, and say fromthe outsst, Judge, that the way we view this
gtuation, the nature of the rdief that we are requesting today and the nature of the
argumentstha will be presented to you will suggest the possihility of thisbeing moreinthe
neture of permanent rdlief then prdiminary rdidf.
However, a the condusion of the atorneys opening Satements to the court, yet ancther
atorney for EDS Sated:
Yes. Your Honor, as a prdiminary metter, [DOM attorney] and | have reeched a
dipulation thet —and | think Consultec will probably agree with thistoo, thet if the Court
condders this an adminigrative apped, then the record that was proffered by [DOM
atorney] last week isthe record upon which it will be consdered. Now by so doing, we
don’'t want — EDS does nat walve its argument thet that’ s not how this should be treeted,
but we have no djection to the admissihility of dl that evidence no matter how the Court
tregtsit.
128.  EDS through its chancary court pleadings initidly sought injunctiveand dedaratory rdlief, but, as
dready noted, numerous causes of action and damsfor rdief were subssquently added through thefiling
of anended complaints  On October 31, 2001, the learned chancdllor was confronted with a not-
uncommon occurrence for our trid judges, espeaidly in emergency Studionsinvolving complex litigation
with numerous issues —agood fath pre-hearing effort by the court and counsd to narrow the issues into
a managesble format S0 thet the court could fairly but efficently ded with the rdevant issues in the time
alotted basad on the hectic schedules of the court and counsd. We deduce from the record before ustheat
a leadt one of the main reasons for the chancdllor’s recaiving testimony was to develop the record on
EDS sreques for injunctiverdief aswel astheparties maotionsand cross-mationsfor summary judgment.
However, we again note that EDS had no objection to the adminidrative record being received into

evidencea the chancery court hearing “if the [chancdlor] consdersthisan adminigrative gpped,” dthough
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EDS did not waiveits right to object to the chancdlor’ s affording deferentid gppelate review by way of
adecison based on the adminidrative record. We do note the record reved s thet toward the end of the
two-day chancery court hearing, DOM’ s atorney Sated:

Maybe I’m confused, but | thought we were here, while we have heard tesimony on any

number of issues, with regard to focusng on whether there is an ethics in government

vidlation, and | fall to see how, while we ve gottenoff into future enhancements, how thet

Isin any way rdevant to the question thet | understood we were here to address today,

and that is firg, the quegtion of whether there's an ethics in government violation for the

purposss of prdiminary injunctive rdief and, secondly, whether if in fact those vidlations

dd not exigt, whether the Court is going to take this under advisement pursuant to review

of an agency action basad on adifferentid andard.
EDS s response to this objection was that DOM and Consultec had through the tesimony of thar
witnessesnecesstated EDS scross-examination of aConsultecwitnesson cartanissues. DOM’ satorney
disagread with EDS s explanation of the need to conduct cross-examingtion on cartain issues, but in the
end, the chancdlor permitted EDS s cross-examination of a Consultec witness
129.  We condude from the entire record before us that while the chancdlor dlowed arecord to be
developed a the two-day hearing by way of the introduction of sworn testimony and exhibits snce the
hearing involved nat only the gopdlate review of an adminidrative agency, but dso numerous other issues,
such as EDS s request for injunctive rdief, the chancdlor did not err in ultimately conduding thet the
meatters before her were “essentidly gppdlate in nature and therefore [would] be tresied as an
adminigrative gpped.”
130. Thestandard of review on adecison of an adminidrative agency by an gopdlae court isfound in
Tillmon v. Miss. State Dep't of Health, 749 So.2d 1017 (Miss. 1999):

This court generdly accords greet deference to the agency'sinterpretation of itsown rules
and datutes which govern its operation. Mississippi State Tax Comm'n v. Mask,
667 S0.2d 1313, 1314 (Miss. 1995). An gpped from an adminidraive agency isalimited
one. Mainstream Sav. & Loan Ass n v. Washington Fed. Sav. & Loan Assn,
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325 So.2d 902, 903 (Miss. 1976). Inreviewing decisons of adminidrative agendes this
court will entertain the apped only to determine: whether or not the order of the
adminigraive agency (1) was unsupported by substantid evidence, (2) wasarbitrary and
cgpricious, (3) was beyond the power of adminidrative agency to make, or (4) violated
some datutory or condtitutiond right of the complaining party. 1d. a 903; See al so,
Mississippi Comm'n on Enwvtl. Quality v. Chickasaw County Bd. of
Supervisors, 621 So.2d 1211, 1215 (Miss. 1993).

Tillmon, 749 So. 2d a 1020-21. Review by the gppdlate court is limited to the record and to the
agency'sfindings Miss. Comm'n on Envtl. Quality v. Chickasaw County Bd. of Sup'rs, 621
$0.2d 1211, 1216 (Miss. 1993). See Miss. Employment Sec. Comm'n v. PDN, Inc., 586 So.2d
838, 840 (Miss. 1991); Barnett v. Miss Employment Sec. Comm'n, 583 So.2d 193, 195 (Miss.
1991); Rayv. Bivens, 562 So0.2d 119, 121 (Miss. 1990). The appdllate court may not reweigh thefacts,
nor may it subdituteitsjudgment for that of theagency. Chickasaw County Bd. of Sup'rs, 621 So.2d
a 1216. See Miss. Pub. Serv. Comm'n v. Merchants Truck Line, Inc., 598 So.2d 778, 782
(Miss. 1992); Miss. Pub. Serv. Comm'n v. Columbus & Greenville Ry., 573 So.2d 1343, 1346
(Miss 1990); Thelower tribund isthetrier of fact aswell asthejudge of thewitnesses credibility. Nelson
v. Miss. State Bd. of Veterinary Med., 662 So.2d 1058, 1062-63 (Miss. 1995).

This Court has hdd that "a holding which is supported by subgtantid evidence cannot be

arbitraryand cgpricious” McDerment [v. Mississippi Real Estate Comm'n], 748

So.2d a 119. Subdantid evidence is defined as "evidence which is subgtantid, thet is

afordingasubgtantid basisof fact fromwhich thefact inissue can bereasonably inferred.”

Delta CMI v. Speck, 586 So.2d 768, 773 (Miss 1991) (quoting State Oil & Gas

Bd. v. Mississippi Min. & Roy. Own. Ass'n, 258 So.2d 767 (Miss 1971)).

Decisgonswhich onecould consder to be"fairly debatable" arenat arbitrary or capricious.

City of Biloxi v. Hilbert, 597 So.2d 1276, 1281 (Miss. 1992).
Miss. Bureau of Narcoticsv. Stacy, 817 So.2d 523, 526-27 (Miss. 2002).
31. Because the chancery court gppropriately found from the record before it that the case was an

adminidrative goped, the chancdlor goplied the correct gandard of review in afirming the awvard of the
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contract to Consultec, finding that DOM did not meke its decison againd the subdtantid weight of the
evidence. However, this Court must now determine whether the chancdlor properly afirmed the awvard
of the contract to Consultec.
. WHETHER THE CHANCERY COURT ERRED IN UPHOLDING
THE DIVISSION OF MEDICAID'S DECISION TO AWARD ITS
FISCAL AGENT CONTRACT TO CONSULTEC.
A. Substantial Evidence

132. EDSargues Wetherbee acted as DOM's executive director and on Consultec's behdf within the

same particular matter in accordancewith 18 U.S.C. 8 207(8)(1)° and 5 C.F.R. § 2637.201.° EDSd<0

%8 207. Restrictions on former officers, employees, and dected officids of the executive and
legidative branches

(a) Restrictionson all officersand employees of the executive branch and
certain other agencies.--

(1) Permanent restrictionson representation on particular matters.--Any
personwho isan officer or employee (including any specid Government employee) of the
executive branch of the United States (including any independent agency of the United
States), or of the Digrict of Columbia, and who, after the termination of hisor her service
or employment with the United States or the Digtrict of Columbia, knowingly makes, with
the intent to influence, any communi cation to or gppearance beforeany officer or employee
of any department, agency, court, or court-martia of the United States or the Didtrict of
Columbia, on behdf of any other person (except the United States or the District of
Columbia) in connection with a particular métter.

19(3) Basic prohibition of 18 U.S.C. 207(a). No former Government employee,

after terminating Government employment, shal knowingly act asagent or attorney for, or
otherwise represent any other personin any formal or informal appearance before, or with
the intent to influence, make any ord or written communication on behdf of any other
person (1) to the United States, (2) in connection with any particular Government matter
invalving aspecific party, (3) in which matter such employee participated persondly and
subgtantidly as a Government employee. (b) Representation: Acting as agent or attorney,
or other representative in an gppearance, or communicating with intent to influence--

(3) Appearances, communications made with intent to influence. An gppearance occurs
when an individua is physically present before the United States in either a formd or
informa setting or conveys materia to the United States in connection with a formal
proceeding or application.

(c) "Particular matter involving a specific party or parties'--
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contendsthe 1999 and 2000 RFPs operated asasingle decision to acquire services of acontractor. EDS
further argues that DOM did not prepare an APD or an APD update for HCFA approva because there
was no new or subgtantidly changed project. EDS assarts because of these facts, Consultec was anon-
respondve offeror causing the contract to be void.

133. DOM aguesthis Court may not disturb the decison of the chancary court if it isvaid and fairly
debatable. DOM dso contends substantial evidence supportsthe chancelor's determination thet the 1999
and 2000 procurements were didtinct and separate.

134.  The chancery court condluded that DOM's award of the fiscal agent contract to Consultec was
supported by subgtantid evidence. Thechancery court aso determined the PSCRB thoroughly considered
the ethical issuesraised by EDS. In finding those issues were farly debatable, the chancery court found
the decison to award the contract to Consultec was not arbitrary or cgpricious,

135.  The chancary court found the use of the same APD wias nat afatd error which would reguirethe
contract to be cancdled. Even though Wetherbee participated in the preparation of the 1999 APD and
the Subseguent issuiance of the 1999 RFP, the chancdllor could find no evidencethet shedither participated
inthe 2000 RFP or atempted to influence DOM employeesregarding the 2000 RFP. Thechancery court,
therefore, determined the 1999 and 2000 RFPs to be separate and didtinct.

136.  This Court accords great deferenceto anadminidraiveagency'scondruction of itsownrulesand

regulaions and the satutes under which it operates Melody Manor Convalescent Ctr. v. Miss.

(4) The same particular matter must be involved. The requirement of a"particular matter
involving a specific party” gpplies both at the time that the Government employee actsin
an officid capacity and at the time in question after Government service. The same
particular matter may continue in another form or in part. In determining whether two
particular matters are the same, the agency should consider the extent to which the matters
invalve the same basic facts, related issues, the same or related parties, time elgpsed, the
same confidentia informeation, and the continuing existence of animportant Federd interest.
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State Dep't of Health, 546 So.2d 972, 974 (Miss. 1989); Grant Ctr. Hosp. v. Health Groups of
Jackson Miss., Inc., 528 So.2d 804, 808 (Miss. 1988); State Tax Comm'n v. Edmondson, 196
S0.2d 873 (Miss. 1967); Winston County v. Woodruff, 187 So.2d 299 (Miss. 1966). See also
Briscoe v. Buzbee, 163 Miss 574, 143 So. 407 (1932). The burden of proof rests with the party
chdlenging the actions of an adminidrative agency. Melody Manor Convalescent Ctr., 546 So.2d a

974.

We have ds0 hdd tha we will not subgtitute our judgment for the judgment of an
adminidrative agency when the action of the agency isnot arbitrary or unreasonable, and
when it is supported by subgantid evidence The only grounds for overturning
adminigraive agency action by the gppdlate processis thet the date agency has acted
cgpricoudy, unreasonably, arbitrarily; has abused its discretion or has violaied a vested
conditutiond right of a party. See State Board of Psychological Examiners v.
Coxe, 355 S0.2d 669 (Miss. 1978); Mainstream Savings and Loan Association
v. Washington Federal Savings and Loan Association, 325 S0.2d 902 (Miss.
1976); First National Bank of Vicksburgv. Martin, 238 So.2d 856 (Miss. 1970);
Eidt v. City of Natchez, 421 So.2d 1225 (Miss. 1982); City of Meridian v. Hill,
447 S0.2d 641 (Miss. 1984).

Melody Manor Convalescent Ctr., 546 So.2d at 974. In Dep't of Health v. SW. Miss. Reg'l
Med. Ctr., 580 So.2d 1238 (Miss. 1991), this Court Sated:
An att is abitrary when it is done without adequatdly determining principle; not done
according to reason or judgment, but depending upon the will done--absolute in power,
tyrannicd, despatic, non-rationd ,—-implying ether alack of understanding of or adisregard
for thefundamentd nature of things.... Anact iscapriciouswhenit is done without reason,
inawhimsca manner, implying ather alack of undersanding of or a digegard for the
surrounding facts and settled contralling principles
I d. & 1240 (quoting InreHousing Auth. of City of Salisbury, 235 N.C. 463, 468, 70 S.E.2d 500,
503 (1952)). See also Melody Manor Convalescent Ctr., 546 So.2d at 974; Miss. State Tax
Comm'n v. Dyer Inv. Co., 507 So.2d 1287, 1289 (Miss. 1987); State Bd. of Psychological

Examinersv. Coxe, 355 So0.2d 669, 671 (Miss. 1978).
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137. Miss Code Ann. § 25-4-105 datesin pertinent part:
(2) No public servant shdl be interested, directly or indirectly, during the term for which
he shdl have been chasen, or within one (1) year after the expiration of such term, inany
contract with the Sate, or any didtrict, county, city or town thereof, authorized by any lav
passed or order made by any board of which he may be or may have been amember.
(3) No public srvent Sl
(e) Performany servicefor any compensation for any person or busnessafter termination
of hisofficeor employmentinrdaionto any case, decison, proceeding or goplicationwith
repect to which he was directly concerned or in which he persondly participeted during
the period of his service or employment.
138. InHuey Stockstill, Inc. v. Hales, 730 So. 2d 539 (Miss. 1998), an unsuccessful bidder
gppeded the decision of a County Board of Supervisors The dircuit court determined the Board of
Supervisors took dl seps necessary to avoid a passible conflict of interest by seeking the advice of the

Ethics Commisson. | d. & 545. The drcuit court concluded there was subgtantid evidencein the record
to support the actions of the Board, thus its actions were not arbitrary or cgpricious. 1d. This Court,
finding thet the actions of the Board were not arbitrary or capricious, affirmed the judgment of the circuit
court. 1 d. at 545-46.

139.  Accordingly, we are of the firm gpinion that the ethical issues raised regarding the award of the
fiscal agent contract to Consultec were thoroughly reviewed by both the chancdlor and the PSCRB.
Thoseissueswerecertainly fairly debatable; therefore, DOM'sdecigon to award the contract to Consultec
was upported by subdiantial evidence and was not arbitrary or cagpricious

B. Violation of Constitutional Right
0. EDSaguesthe chancdlor erred in digmissng its subdantive due process dams pursuant to 42

U.S.C. § 1983.* Because EDS sought an injunction to prevent ongoing violdions of federd lawv and

142 U.S.C. §1983 gatesin pertinent part:

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of
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because DOM and Lewis-Payton dlegedly faled to follow sate and federd law, EDS daims DOM ad
Lewis-Payton are not immune from suit. EDS argues this federd violaion slems from the reasoneble
expectation that DOM would conduct source sdection processesfarly and in accordance with dateand
federd law. EDS contends these violations of essantid standards of ethical conduct were under color of
date lav. Therefore, EDS arguesiit is entitled to § 1983 injunctive rdief pursuant to federdly crested
datutory rights

41. DOM agues EDSs subgtantive due process daim mud fall because EDS has no idertifidble
property interest. DOM likewise assarts that EDSsargument regarding procedurd regulaions cregting a
property interest iswithout merit because property interests areacregiure of thestate. DOM aso argues
that DOM and Lewis-Payton are immune from suit in this case because neither DOM nor Lewis-Payton
is conddered a"person” under 42 U.SC. § 1983. DOM likewise assts that because EDS seeks no
progpective injunctive rdlief based on avidlaion of federd law, EDSs subgantive due process argument
iswithout merit.

142. Thechancdlor hdd EDSs conditutiona daim failed because Consultec was not operating under
color of date law; it was Smply exerdsng its right as a private busness. The chancdlor dso hdd EDS
faled in proving thet it had a property right in the future contract awarded to Consultec. The chancdllor

determined DOM, the office of the Governor, the State of Missssppi, and Lewis-Payton, in her officd

any State or Territory or the Ditrict of Columbia, subjects, or causesto be subjected, any
citizenof the United States or other person within thejurisdiction thereof to the deprivation
of any rights, privileges, or immunities secured by the Condtitution and laws, shdl beliable
to the party injured in an action at law, suit in equity, or other proper proceeding for
redress, except that in any action brought againg ajudicia officer for an act or omisson
taken in such officer's judicid capacity, injunctive reief shdl not be granted unless a
declaratory decree was violated or declaratory relief was unavailable. . . .

19



cgpacity, wereimmune from the suit because suits againg Sate agenciesand tharr officersare uits againgt
the gatewhich are barred by the Eleventh Amendment to the U.S. Condtitution. The chancedlor dsofound
that DOM, the office of the Governor, the State of Mississippi and Lewis-Payton, in her officid capacity,
were not "persons’ for the purposes of 42 U.S.C. 8 1983. The chancellor found that because DOM was
not engaged in any continuing violaion of federd law, EDSwas not entitled to propectiveinjunctiverdief
pursuant to Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908).

3.  InWill v. Mich. Dep't of State Police, 491 U.S. 58, 71, 109 S.Ct. 2304, 105 L.Ed. 2d 45
(1989), the United States Supreme Court hdd that "nather a State nor its officas acting in their officd
cgpacitiesare'persons under 8§ 1983." See also Lofton v. United States, 785 So. 2d 287, 290 (Miss.
2001); Wright v. White, 693 So. 2d 898, 904-05 (Miss. 1997); Lawson v. State, 784 So. 2d 983,
984 (Miss. Ct. App. 2001). However, if a date offidd was sued in his or her officid cgpecity for
declaratory or injunctive rdief, thet offida would be congdered aperson under § 1983 because " officid-
cgpacity actionsfor progpective rdief are not treated as actions againg the State” Will, 491 U.S. at 71
n.10 (ctations omitted).

144. The United States Supreme Court has etablished two requirements for a section 1983 cause of
action for adue processvidaion. FHrg, there mugt be arecognized liberty or property interest within the
purview of the Fourteenth Amendment. Bd. of Regentsv. Roth, 408 U.S. 564, 571, 92 S.Ct. 2701,
2706. 33 L.Ed.2d 548 (1972). Second, avidaion of the underlying condtitutiond right under color of
date lawv mugt be proven. Danielsv. Williams, 474 U.S. 327, 330, 106 S.Ct. 662, 664 88 L.Ed.2d
662 (1986). See also Wood v. Ostrander, 879 F.2d 583, 587 (Sth Cir. 1989).

5. InBishop v. Wood, 426 U.S. 341, 96 S.Ct. 2074, 48 L.Ed.2d 684 (1976), a former police
officer brought action againg the dty, dty manager and chief of palice contending that his due process
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rightswere violated when hewas discharged from hisjob. Theofficer, who"held hispostion a thewill and
pleasure of theaty," argued that his permanent dassfication gave him a™ sufficient expectancy of continued
employment to condtituteaprotected property interest.” 1 d. at 344-45. The Supreme Court found thet the
officer wasnot deprived of aproperty interest protected by the Fourteenth Amendment upon hisdischarge.
Id. at 347.
In the aosence of any dam that the public employer was mativated by adesreto curtall
or to pendize the exerdise of an employees conditutiondly protected rights, we must
presume thet officid action was regular and, if erroneous, can best be corrected in other
ways The Due Process Clause of the Fourteenth Amendment is not a guarantee againgt
incorrect or ill-advised personnd decisons
Id. a 350.

6. InBd.of Regentsv. Roth, the Supreme Court held that an untenured Sate teecher did not have
aprotected interest or the right to ahearing prior to the non-renewd of hiscontract. The Supreme Court
dated:

To have a property interest in abenefit, aperson dearly mugt have more than an aodract

need or dedre for it. He must have more than a unilaterd expectation of it. He mug,

indeed, have alegitimate dam of entittement to it.
408 U.S. a 577. Smilarly, EDS has no protected interest in the renewd or award of DOM'sfiscd agent

contract. Because EDS hasfailed to fulfill the firgt requirement of proving a section 1983 cause of action,

this Court need nat address the dleged violaion of such a property right.

147.  Wefind that the chancdlor correctly determined EDSfalled to suffidently proveit hed aproperty
interest in DOM's awarding of the fiscd agent contract. The unilaterd expectation of the contract is not
auffident to fulfill the section 1983 requirement. Therefore, we further find thet there was no condiitutiond
violaionin DOM'saward of thefiscd agent contract to Consultec.

C. Preliminary Injunction
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148. EDS damsthisissue of prdiminary injunctive rdief is moat. EDS contendsthe only remaning
guestion regarding an injunction is whether the chancdlor should grant a permanent injunction to rescind
DOM's contract with Consultec. DOM argues thet because this decison was one wel within the
chancdllor'sdiscretion, thechance lor correctly denied EDSsmationfor prdiminary injunctiverdief. DOM
a0 argues EDS should have sought amoation to stay indeed of filing for prdiminary injunctive relief.
149. Inreviewing theissue of the prdiminary injunction, the chancdlor correctly gpplied the four-prong
test: (1) whether thereexistsasubdtantia likdihood thet plaintiff will prevail onthemerits; (2) theinjunction
IS necessary to prevent irreparable injury; (3) threatened injury to the plaintiffs outweghs the harm an
injunction might do to the defendants, and (4) entry of aprdiminary injunction is conggtent with the public
interes. City of Durant v. Humphreys County Mem'l Hosp./Extended Care Facility, 587
S0.2d 244, 250 (Miss. 1991). After weighing eech factor, the chancdlor denied EDSs moation.
150. Whilewefind from therecord that the chancellor gppropriately reviewed thisissue beforethiscase
was gppeded and did not abuse her discretion in denying EDS s mation for prdiminary injunctive rdlief,
we ds0 agree that EDS s correct in its assartion thet the issue of aprdiminary injunction is moat.
. WHETHERTHE CHANCERY COURT ERRED INREFUSING TO

PERMIT EDS DISCOVERY REGARDING THE COSTS AND

PROFIT MARGINSOF CONSULTEC.
Bl OnJduly 13, 2001, Consultec filed a mation for a protective order to prevent the disclosure of
certain documents submitted by Consultec in reponse to arequest for aproposd issued by DOM for its
fiscal agent contract. On July 25, 2001, EDSfiled amation to compd after Consultec refused to respond
to cartain quedtions propounded to Consultec during discovery. In its requests for production, EDS
requested documents pertaining to Consultec'sstrategy for the preparation and caculation of the pricing

component, formulation of itstechnica component, and presentation of itshid; sdlection of Consultecskey
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gaf members, and dl agpects of Conaultec's implementation of the Hedth Insurance Portability and
Accountability Act (HIPAA) portion of the State Medicaid Adminigtration Contract. EDS dso requested
each of Consultec's bid proposds submitted in response to DOM's 1999 and 2000 RFPs. Consultec
opposed production of dl of these documents diting certain trade secrets and confidentid information.
Consultec moved the chancery court to enter aprotective order to prevent Consultec from being required
to disdlose any confidentid informetion to EDS,

152.  Although much of the information requested was propriglary and confidentid in neture, the
chancdlor granted EDSs mation to compd in part subject to limitations and redtrictions outlined in the
protective order which was issued on August 16, 2001. The chancdlor found the HIPAA issue to be
outsdethe scope of the pleadings. The chancdlor dso found the question regarding EDS employeeswho
hed contacted Consultec about future employment to be irrdevant and outsde the scope of discovery.
Fallowing Miss R. Civ. P. 26(d)(7) which provides that trade secrets may be disdosed in a desgnated
way, the chancdlor granted Consultec's moation for a protective order to the extent that confidentia
information was only to be rdeased to "EDS atorneys and not officers, directors or agents of EDS, only
to the extent necessary to litigete this métter...."

153.  On September 4, 2001, Conaultec filed amation to modify and darify the chancdlor's previous
protective order. Conaultec firs sought darification of the chancdlor's intentions regarding disdosure of
confidentid documents and testimony to in-house EDS atorneys. Consultec moved that the discdlosed
corfidentid documents be redtricted to outdde counsdl and consultants retained by outsde counsd in
regardsto thislitigation. Consultec dso asked thet the chancdlor revigt theissue of the discoverahility of

Conaultec's pricing modds used in the caculaion of its pricing components for the 1999 and 2000 bids.
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Conaultec argued disdosure of this information to EDS would be detrimentd to Conaultec as EDS is
Conaultec's primary competitor.
4.  On September 14, 2001, the chancdlor issued an order granting Consultec's motion. The
chancdlor made dear thet any person, in-house counsd or nat, who was an officer, director or agent of
EDS, would be preduded from accessto any informeation obtained during the course of thislitigationwhich
was dassfied as confidentid.  The chancdlor dso determined Consultec provided sufficient evidence to
judtify preventing disclosure of the pricing modds e issue. The chancdlor Sated:

This court therefore finds thet EDS has failed to establish a bass with which this court

should require Conaulitec to divulgeits pricing plans To requirethe rdease of confidentid

informetion soldy on the bes's of dleged fraudulent activity without anything [Sc] spedific

facts to support the chargesis ingppropriaie. To do so would esteblish that entities who

merdy maked legationsof fraudulent conduct againg acompany without any spedficfacts

to support such an dlegation would be able to obtain the confidentid proprietary

information from the accused party.
1B5. EDSnow arguesthechancdlor improperly refused EDSany discovery regarding Consultec'sbids
onthefisca agent contract. EDS contendsthet inits second amended complaint, it asserted that Consultec
fraudulently underbid the contract and, therefore, tortioudy interfered with EDSs contractud and
prospective busnessrdationswith DOM. EDSdso arguesthet theinformation sought would proveafact
of consaquence to the pleaded daims, therefore, the information is rdlevant. EDS does not disagree that
the information sought is confidentid; however, EDS contends confidentidity does not render documents

immune from discovery.
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6. DOM argues EDS neither pled fraud with particularity asis reguired by Miss. R. Civ. P. 9(b),*?
nor did EDS offer any proof which could be said to meet the dear and convincing sandard of proof to
establish fraud®® Therefore, according to DOM, EDSis nat judtified in its “invasive discovery request.”
DOM argues Conaultec has dready produced thousands of pages of confidentid documents pursuant to
the chancdlor's protective order. The only documents which have been withheld are Consultec's pricing
modds which contain the mogt confidentid informeation used by Conaultec in preparing itsbids DOM
argues there was subdtantid evidence to support the chancdlor's decison to exdude the pricing modds
from discovery.

157.  Inregard to mattersrdaing to discovery, the chancdlor has condderable discretion. This Court

will not disurb discovery orders unlessthere has been an abuse of discretion. See 111, Cent. R.R. v.
Winters, 815 So.2d 1168, 1172 (Miss. 2002); Dawkins v. Redd Pest Control, Inc., 607 So.2d
1232, 1235 (Miss. 1992).

Thetrid court'sgrant or denid of amoation to compd is subject to an abuse of discretion
gandard of review on goped. Taylor Machine Works, Inc. v. Great American
Surplus Lines Ins. Co., 635 So.2d 1357, 1363 (Miss1994). "Where, however,
limitations on discovery are improvidently ordered or dlowed and important information
isdenied alitigant reversd will obtain.” Dawkins v. Redd Pest Control Co., I nc., 607
So.2d 1232, 1235 (Miss. 1992). In Dawkins, guiddines were enumerated for
Oetermining whether there was an abuse of discretion:

[A] trid court's discretion inthe discovery areais generdly guided by the

princples that (a) the court follow the generd palicy that discovery be

encouraged, (b) limitations on discovery should be respected but not

12 (b) Fraud, Mistake, Condition of the Mind. Indl averments of
fraud or mistake the circumstances condituting fraud or mistake shdl be
dated with particularity. Malice, intent, knowledge, and other conditions
of mind of aperson may be averred generdly.

13See Martin v. Winfield, 455 So.2d 762, 764 (Miss. 1984) (citing Cotton v. McConnell, 435
$S0.2d 683, 685-89 (Miss. 1983); Franklin v. Lovitt Equipment Co., 420 So.2d 1370, 1373 (Miss.
1982)) ("Proving fraud is difficult, asit ought to be. Clear and convincing evidenceis required.”).
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extended, (¢) while the exerdise of discretion depends on the parties
factud showings disouted facts should be condrued in favor [of]
discovery, and (d) while the importance of the information must be
weighed againg the hardships and cogt of production and its availability
through other means, it is preferable for the court to impose patid
limitations on discovery rather than an outright denid. Any record which
indicates a falure to give adequate congderaion to these conoepts is
subject to the attack of abuse of discretion, regardless of the fact thet the
order shows no such abuse onitsface.
I d. a 1236 (quoting 23 Am.Jur.2d, Depositions and Discovery § 5 (1983)).

Fred's Storesof Miss,, Inc.v. M & H Drugs, Inc., 725 So.2d 902, 919 (Miss. 1998).

158.

Miss. R. Civ. P. 26 datesin pertinent part:

b) Scope of Discovery. Unlessothewise limited by order of the court in accordance
with these rules, the scope of discovery isasfollows

(1) In Gener al. Patiesmay obtain discovery regarding any metter, not privileged, which
isrdevant to the issues raised by the daims or defenses of any party. The discovery may
indude the existence, description, nature, custody, condition and location of any books,
documents, or other tangible things and the identity and location of persons (i) having
knowledge of any discoverable matter or (ii) who may be caled aswitnesses a thetrid.
Itisnot ground for objection that the information sought will beinedmissble a the trid if
the information sought gppearsreasonably caculated tolead to the discovery of admissble
evidence

(d) Protective Orders. Upon mation by a paty or by the pason from whom
discovery is sought, and for good cause shown, the court in which the action is pending,
or in the case of a depogtion the court that issued a subpoena therefor, may make any
order which judticerequiresto protect aparty or person from annoyance, embarrassment,
oppresson, or undue burden or expense, induding one or more of the following:

(7) that a trade secret or other confidentid research, development, or commercid
information not be disdlosed or be disclosed only in a designated way....

(emphessadded). A trade secret is defined by Miss. Code Ann. 8§ 75-26-3(d) (Rev. 2000) as.

information, induding aformula, pattern, compilation, program, device, method, technique
or process, that:

(i) Derives independent economic vaue, actud or potentid, from not being generdly
known to, and not being reedily ascertainable by proper meansby, other personswho can
obtain economic value from its disclosure or use, and

(i) Isthe subject of efforts that are reasonable under the drcumdtances to mantain its

Secrexy.
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159.  Thechancdlorin her protective order found thet athough most documentsrequested by EDSwere
confidentid and proprietary in nature, nonethdess, EDSs atorneys would have access to dl requested
documents except Consultec's pricing models. Consulltec hed stated thet the documents produced were
the bases for itsbid, and aside fromthe pricing modds being extremdy confidentid, espedidly to EDS,
Conaultec’ s biggest competitor, the pricing modds were cumulative to the other documents produced.
160. Because EDSfaled to baseitsdlegationsof fraud on any spedific facts, wefind thet the chancdlor
did not abuse her discretion in refusing to dlow EDS access to the highly confidentid pricing modds of
Consultec.
IV. WHETHER EDS FAILED TO EXHAUST ITS REMEDIES BY

TIMELY PROSECUTING ITS APPEAL FROM THE ADVERSE

DECISION OF THE PERSONAL SERVICE CONTRACT REVIEW

BOARD.
f61. OnOctober 10, 2001, during the pendency of the chancery court litigation, EDS asked the Board
to cancd DOM's contract with Consultec. EDS abandoned this adminidtrative review on October 23,
2001. On October 26, 2001, DOM filed a motion to dismiss the action for lack of subject matter
jurisdiction. On October 30, 2001, the chancdlor denied DOM's mation to dismiss
62. DOM dams EDS brought suit againgt DOM ingeed of perfecting an adminidrative goped from
an adverse decison of the Board. DOM further argues that because EDS failed to exhaugt dl of its
adminigrative remedies, the chancery court lacked subject metter jurisdiction to review these maters.
163. EDSaqguesit filed apetition beforethe Board to review issues DOM failed to rase a the March
2001 medting. EDS damsthe petition wasfiled before the chancery court hearing so thet the Board could
have asecond opportunity to correct itsearlier mistake. EDSwithdrew the petition becauseit feered DOM

and Conauitec would usethe pending petition beforethe Board asatectic to further avoid judicid scrutiny.
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64. This Court has held that when there is not a "gatutory plan for apped from a sate board or
agency'sdedison and the aggrieved party does not have an adeguate remedy a law, jurisdiction to review
of [9c] the board or agency's decison lies with the chancery court.” Pub. Employees Ret. Sys. v.
Langham, 812 S0.2d 969, 972 (Miss. 2002) (citing Prisock v. Perkins, 735 S0.2d 440, 443 (Miss.

1999); Charter Med. Corp. v. Miss. Health Planning & Dev. Agency, 362 S0.2d 180, 181 (Miss.

1978)).

InCharter Medical Corp. v. Mississippi Health Planning & Dev. Agency, 362
So0.2d 180, 181 (Miss. 1978), we daed tha where there is no satutory scheme for
aoped from adecison of agate board or agency and the injured party does not have a
full, plain, complete and adequiate remedy at law, the chancery court has jurisdiction for
judiad review of the board or agency decison. Here there is no Satutory scheme for
gopedling the schodl board's decison awarding a hunting and fishing leese, and Prisock
lacks acomplete and adequate remedly  law. Therefore, the chancery court would have
juridiction of an origind action for injunction to judicidly review the school board's
decison.

Prisock, 735 So.2d a 443.

165.  Section 6-201 of the Persond Sarvice Contract Review Board Regulations sates, "[g)ny person
recaving an adverse decison, the date, or both may apped from a decison of the Persond Service
Contract Review Board to the designated court or courts of the date.”

166. Thismetter was properly brought firgt before the PSCRB. After recaving an adverseruling, EDS
filed an gpped with the Chancery Court of Hinds County. Finding the chancery court hed jurisdiction over
this metter, we find thisissue to be without merit.

CONCLUSON

167. Appyingthecorrect sandard of review onadecision from anadminigraive agency, thechancdlor
properly found that DOM's award of its fiscd agent contract to Consultec was supported by subgtantia

evidenceand wasnat arbitrary or cgpricious. Because EDSdid not haveaproperty interest inthe contract,
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therewasno condtitutiond violation. Thechancdlor wasdso correct inrefusng to permit EDS, Consultec's
primary competitor, discovery regarding the pricing modds of Consultec.
168.  Accordingly, thefind judgment of the Chancery Court of theFrst Judicid District of Hinds County
isafirmed.
169. AFFIRMED.

SMITH, PJ.,EASLEY AND GRAVES, JJ., CONCUR. McRAE, P.J.,CONCURS

IN RESULT ONLY. PITTMAN, CJ.,, WALLER, COBB AND DIAZ, JJ., NOT
PARTICIPATING.
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